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ABSTRACT 

This paper discusses mediation as an alternative form of dispute resolution and a form of its legal regulation found in various 
jurisdictions. It reviews mediation practices, with particular emphasis laid on how they have been established in Ukraine with a 
view to compare and contrast them with the European Union and the United States and the practices existing in the so-called post-
Soviet countries through a comparative-school-analysis method. Mediation contains intrinsic elements, such as voluntariness, 
confidentiality, impartiality, and flexibility. Some of the advantages inherent to mediation include decongesting a court system, 
reduced time and costs, and maintaining the working relationship between parties. Several challenges have been noted, such as low 
levels of awareness of mediation among the population at large, scant legal enforcement mechanisms, and a lack thereof in 
institutional support in certain parts of the country. The conclusion reached is that the creation of legal standards complemented 
with the training of mediators and harmonization of mediation legislations among countries constitutes vital steps toward easier 
access to justice and strengthening mediation as a core aspect of modern dispute-resolution systems. 

KEYWORDS: Dispute Settlement, Negotiation Process, Cross-Jurisdictional Mediation, Judicial System Reform, Mediation 
Legislation. 

 
1.0 INTRODUCTION 
For a few decades, it has been here; social and commercial 

entanglements have made life tough. There was this effect: 

heavy burdens on court systems the world over, which have 

progressively become busier with litigation. Hence, the 

persistent and loud clamor of voices advocating for ADR: 

collaboration and efficiency have better features than an 

adversarial litigation system. Mediation is one of those process 

mechanisms purely personalized in efficiency and flexibility 

from other means of dispute resolutions. The disputing parties 

voluntarily come to agreement-the mediator-to seek out the 

support obligation of a neutral third-party mediator for a 

communications-supportive method to assist them in coming to 

an agreement acceptable to them both. 

 

By slicing up time, cost, and human relationships embroiled in 

litigation, it serves to promote societal peace. Many states 

normalize and breed value systems of regulation through 

special statutes and frameworks. The progression of mediation 

across multifarious jurisdictions is completely distinct from one 

another. They do truly mirror the differences of a legal culture, 

public understanding, and government backing. 

 

Thus, it becomes possible to draw a fairly stronger argument on 

the advantages and disadvantages of each of these existing 

models-by making a comparative legal analysis of mediation 

practices in these and many other countries, especially in those 

predominantly EU, US, and post-Soviet states. This will 

contribute to unlocking the understanding of how mediation can 

effectively bring in the justice systems while harmonizing legal 

standards that can-increase access to justice and public 

confidence in the way disputes are settled. 

  

1.1 Objectives 

1. To examine mediation as an alternative way for 

dispute settlements, and also to determine its basic 

principles of operation,--that is, voluntariness, 

confidentiality, impartiality, and flexibility. 

2. To assess the comparative, legal environment of 

mediation within Ukraine and that compared with 

regimes in the European Union, the United States, and 

other post-Soviet states.  

3. To appraise the multiple avenues that mediation will 

help in reducing the court burden while increasing 

time efficiency, monetary savings, and relationship 

preservation between the disputing parties.  

4. To explore the main impediments to effective 

mediation, which include lack of low public 

awareness, lack of enforcement mechanisms, and 

inadequate institutional support.  

5. To propose measures that strengthen mediation 

systems through the establishment of comprehensive 

legal standards, the enhancement of the training of 

mediators, and the promotion of international 

harmonization in mediation laws. 

1.2 Statement of the Problem 

For many, mediation has long been perceived as an alternative 

means of resolving conflicts. However, the development and 

actualization of this mechanism are very uneven between 

jurisdictions. In Europe, neighbouring countries both through 
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their membership of the European Union, along with the United 

States, have been able to develop structured legal frameworks 

and institutional support systems for mediation. The situation 

in other countries such as Ukraine and other former Soviet 

states is quite the reverse, and far more difficult to apply in 

practice. These difficulties include low public awareness, 

inadequate training of mediators, ineffective enforcement 

mechanisms, and fragmentation in the legal framework. 

 

As such, mediation remains greatly underutilized and some 

parts of the globe, failing to serve its purpose of reducing court 

congestions, cutting litigation costs, and promoting friendly 

settlement of disputes. Key areas dealt with in this thesis 

include; a comparative-legal analysis of the development of 

mediation systems, identification of loopholes in the existing 

legal regime, and suggestions on how to provide mediation as a 

credible and effective avenue for accessible dispute resolution. 

 

1.3 Research Methodology 

The research described herein used an approach in qualitative-

doctrinal-comparative    legal research purposeful to study 

mediation as one of the alternative dispute resolution 

mechanisms across various jurisdictions. The secondary 

sources utilized in conducting this research were statutes, 

international instruments, scholarly articles, case studies, and 

reports from the EU, the USA, Ukraine, and other post-Soviet 

countries. To arrive at comparative analyses concerning the 

similarities, differences, and trends in mediation frameworks, 

the    comparisons are made on their utility and possible 

impeding factors using descriptive and analytical methods. The 

most significant part of this research is civil and commercial 

mediation, narrowed down to only published legal and 

institutional sources. 

 

1.4 Literature Review 

I) Mediation as an Alternative Form of Dispute Resolution: 

Comparative-Legal Analysis by Oksana Melenko (2020) 

In her work entitled "Mediation as a Comparative-Legal Form 

of an Alternative Form of Dispute Resolution" (2020), Oksana 

Melenko looks into behalf of the whole world at mediation as a 

modern mechanism of dispute resolution in a comparative-legal 

vein. The article examines the legal grounds, procedural norms, 

and institutional structures with respect to mediation in 

Ukraine, EU member states, and other countries. Melenko 

pointed out certain core mediation principles which, in her 

opinion, are founded upon universal values with respect to an 

effective mediation system across the globe, such as 

voluntariness, confidentiality, equality of parties, and neutrality 

of mediator. The article maintains that, among the advantages 

of mediation, are the relieving of a burden on the courts, the 

possibility of a settlement through the parties' cooperation, and 

greater accessibility to justice, while it also considers some of 

the practical impediments to its development, including low 

levels of public awareness, an inadequate legal frame in 

fledgling jurisdictions, and a lack of structured mediator 

training. In a comparison of the countries considered, Melenko 

argues that the success of integrating mediation into national 

justice systems is dependent on harmonized legislation, state 

support, and the capacity building of professional institutions. 

The study also concludes that certain “helpful” legal grounds 

and “experienced” mediators can turn mediation into a path that 

promises to revolutionize dispute resolution and legal culture in 

transitional nations like Ukraine. 

 

ii) Comparative Study of Alternative Dispute Resolution 

Mechanism and Mechanism of Existing Judicial System in 

India 

Pratibha Patel & Ayushi Srivastava (2025) 

In 2025, Pratibha Patel and Ayushi Srivastava undertook 

exhaustive studies to distinguish India's traditional judiciary 

against the backdrop of an increasing reliance on ADR to 

counter delays and inefficiencies in the court system. The 

authors reflected that the justice delivery system is the last 

recourse for complex constitutional or criminal issues. ADR 

methods such as arbitration, mediation, and conciliation are 

speedier, cost-effective, and mostly confidential ways of 

resolving civil and commercial disputes. The developmental 

thrust of the regulatory framework of ADR in India through 

framework acts like the Arbitration and Conciliation Act 1996 

and the Mediation Bill, 2021 indicates how far India has 

progressed towards the international best practices in dispute 

settlement. Patil and Srivastava went on to argue that ADR, 

even while conceding that there exist several impediments such 

as low levels of awareness, varying enforceability of ADR 

outcomes, and capacity building among legal practitioners, 

does enhance accessibility to justice, decongest the judiciary, 

and enhance public confidence in the avenues for dispute 

resolution. Broadly speaking, the study asserts that this new 

integrated system should fortify ADR while, at the same time, 

emboldening the courts in their effort toward building a more 

equitable and contemporary justice delivery system in India. 

 

iii) Mediation in Patent Disputes Arising in the Healthcare 

Sector (2024) 

This study entitled Mediation in Patent Disputes Arising in the 

Health Sector will evaluate by 2024 the perception of mediation 

as an increasingly viable means of resolving patent disputes in 

the pharmaceutical and healthcare sectors. Innovation costs 

escalation as it increases and, indeed, increases the cost of being 

caught in litigation. This shows the usually long delays, 

problems of confidentiality, and disruptions to existing markets 

that normal courthouse procedure creates. Such effects on 

health may be particularly deleterious because urgent access to 

lifesaving medicines and medical technologies-such as 

vaccines-is often required. In arguing with the author, 

mediation has provided a flexible, confidential, and low-cost 

process that may cause parties to save or protect commercial 

relationships and proprietary know-how while realizing 

mutually agreeable solutions at their inappropriate 

convenience, without interrupting their ongoing research and 

commercialization time schedules. The textbook, drawing from 

practiced comparative authority in the United States and across 

the European Union as well as some emerging economies, can 

lead to an observation that while mediation is rather intensely 

advocated by all patent offices and regulators worldwide, its 

uptake by patent owners and practitioners has not very much 

developed due to lack of information and institutional 

resistances as well as complexities involved in negotiating 

intellectual property rights; and here comes a recommendation 

that instituting structured mediation schemes, training 
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mediators in intellectual property, and improving general 

support for such innovations can further improve the 

effectiveness of dispute resolution and consequently strengthen 

innovation ecosystems in health. 

 

iv) Alternative Dispute Resolution: Mediation as a Model – 

N. Sherman (2025) 

N. Sherman uses terms like 'mediation' or 'mediator' to mean a 

very important form of Alternative Dispute Resolution in his 

book. In Mediation: A Model for Alternative Dispute 

Resolution (2025), it elaborates on how mediation gradually 

grew more important in both domestic and international legal 

systems. It goes by what Sherman sees as mediation, which lets 

an opposition in a dispute to think about what is the best form 

of resolution at the same time. It also includes an almost rigid, 

legal-binding structure for cooperative negotiation. Thus, 

mediation proves its alternative possible meaning under rigid 

procedural restrictions imposed on litigants in courts. Along 

with many other benefits offered in mediation, Sherman 

propagates here letting backlogs in cases diminish, improving 

access to justice, creating an environment where relationships 

may be preserved between the parties, and making 

confidentiality always sought for in commercial, family, and 

community disputes. Again assessed are effective mediation 

models in other countries, those which Sherman refers to as 

those flag bearers of formal training in mediation, from 

institutions, and then uses legal clarity in statutory lay 

advantages. However, inconsistent mediator qualification 

coupled with public ignorance and indeed the reluctance of 

many legal practitioners within a system that is adversarial 

make things difficult, as Sherman points out. The paper 

concludes by stating that strengthening mediation infrastructure 

while also uniformizing training would ensure that mediation is 

seen to have a rightful place in procedural law. 

 

2.0 COMPARATIVE-LEGAL FRAMEWORK OF 

MEDIATION 
 2.1 Mediation in the European Union 

 There is no alternative to mediation as a possible form of 

dispute resolution, as this simply buys time favoured by one of 

the parties. The EU considered it necessary to diminish the 

courts' workload to improve access to justice and thus set up a 

solid legal basis through Directive 2008/52/EC on certain 

aspects of mediation in civil and commercial matters. The 

Directive offers a template for the Member States to draw upon 

in integrating mediation into their respective national legal 

systems. 

 

The Directive provides that: 

The aim of mediation is voluntary, confidential, and impartial, 

allowing the parties to resolve their problems amicably. 

Agreements negotiated under mediation shall be enforced only 

if the parties seek recognition before a court or competent 

authority. 

Limitation periods for claiming a judicial remedy shall be 

suspended during mediation. 

 

Member States ensure quality training and accreditation, setting 

standards and a code of ethics for mediation. 

Most, but not all, EU Member States have adopted legislation 

in compliance with the Directive, to cite Civil Mediation 

Council (UK), Mediation Act (Germany 2012), and reforms to 

the Civil Procedure Code (France) strongly institutionalizing 

mediation for civil, commercial, and family-law disputes.  

 

The EU model aims to create access, flexibility and cooperation 

around mediation. Mediation is not seen as an alternative to 

courts- it is meant to assist courts in achieving amicable 

settlement and business relationships. The EU has agreed upon 

common legislation governing mediation, thereby creating a 

coherent legal environment through which citizens and 

businesses can effectively and constructively resolve their 

disputes. 

 

2.2 Mediation in the USA 

Mediate proceedings are renowned for one of the biggest, 

formally organized, and far-more-established forms of ADR. In 

the American justice system, mediation is one of the very 

ancient methods so much so that, quite recently, it has been 

given much importance because federal and state courts 

encouraged it to ease the burden of costs and congestion upon 

the courts and delays suffered by parties. 

 

Thus, in the U.S., modern mediation took off somewhat around 

the 1970s and pursued the objectives for reforms in civil justice 

propounded at the Pound Conference in 1976. Since then, 

mediation has become an accepted program in almost every 

state. Many courts now require mediation or actively encourage 

it before assigning trial dates to a case, especially in civil, 

family, labour, and commercial disputes. 

 

The legal framework includes the Alternative Dispute 

Resolution Act of 1998, which places the onus on the federal 

district courts to offer ADR programs, and a plethora of state-

specific mediation statutes, regulating matters such as 

confidentiality, mediator qualifications, and enforcement of 

agreements. This legislation renders mediation voluntary, 

neutral, and private; in this regard, mediated settlements are 

enforceable contracts under the law, which the court affirms. 

There are several professional organizations that sustain 

mediation in the United States; examples include the AAA and 

ACR, which formulate standards, accreditations, and ethical 

guidelines that govern the mediation profession. Academia 

does support the field through specialized training and research 

in conflict resolution. 

 

In general, mediation in the U.S. is based around the principles 

of party autonomy, problem-solving, and flexibility. Mediation 

is seen to yield speedy and less adversarial resolutions, thus 

enabling the preservation of the business relationship and the 

reduction of burden upon the judiciary. The American way is 

then the standard for measuring systems of justice throughout 

the world with respect to incorporation of mediation into formal 

systems of justice. 

 

2.3 Mediation in Post-Soviet and Developing Nations 

Mediation as an alternative dispute resolution has slowly 

acquired momentum without maturing completely in the post-

Soviet states and other developing worlds. Traditionally, these 
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countries had very limited spaces within which to negotiate 

non-judicial settlements, and there was strong dependence on 

formal judicial systems and state-centered justice. Now, 

however, states have become more and more aware of the 

delays in courts, high costs of litigation, and unavailability of 

accessible justice, and are now willing to affirm mediation as 

another form of justice within a transforming system.  

 

According to O. Melenko (2021), mediation is currently 

evolving in Ukraine undergoing legal modernization, under the 

new law passed, to European standards. This law establishes 

mediation in Ukraine, which is voluntary, confidential, and 

independent under the aegis of a trained mediator, and it takes 

an EU-inspired approach in that it extends to civil, commercial, 

and family disputes through the EU Mediation Directive 

(2008/52/EC).  

 

Over the last decade, mediation legislation had passed in post-

Soviet countries like Russia, Kazakhstan, and Georgia. For 

example, Russia's Federal Law on Mediation (2011) provided 

for qualifications for mediators, as well as a judge programs on 

mediation at the level of civil and labor matters. However, in 

practice, the problems that inhibit the use of mediation exist, 

including but not limited to the really slim public awareness, 

the lack of trained mediators, and meager institutional support 

from the courts and the government.  

 

In most developing countries from Asia and Africa, mediation 

is being revived in the form of both informal and formal forms 

of alternative dispute resolution coupled with traditional 

community dispute resolution. For instance, India has taken 

steps to create court-annexed mediation centers and to promote 

pre-litigation mediation through the Commission Courts 

(Amendment) Act, 2018. This is also echoed in Bangladeshi, 

Kenyani, and Nigerian settings to promote access to justice and 

decongest the backlog of cases in the courts.  

 

Mediation in post-Soviet as well as in developing countries is 

still at a distinctly transitional stage, bolstered by the 

promulgation on which restrictions are imposed due to both 

institutional and cultural factors. Public would also have to 

invest in legal education, mediator training, and advocacy so as 

to transform mediation into a credible and viable dispute 

resolution mechanism in such regions. 

 

2.4 Mediation in India 

From the abolition or disintegration or even distortion of 

informal dispute resolution systems like panchayats or those 

petty panchayats associated with Nyaya’s, mediation in India is 

now fully institutionalized as an alternative dispute resolution 

system. But rather, the Indian legal system is committed to 

searching for more and more mediation strategies in cutting 

down on the piles of judicial cases through speedy justice 

awarding and amicable resolutions between disputants. By its 

ruling in these landmark judgments, the Supreme Court has 

certainly pioneered the upfront involvement of mediation 

through postulations of the importance of mediation by the apex 

court and instructing that rules on mediation be made 

complementary to courts: Salem Advocate Bar Association v. 

Union of India (2003 & 2005) and Afcons Infrastructure Ltd. v. 

Cherian Varkey (2010). The Mediation Act, 2023, essentially 

stands as the most prominent landmark, which contains fairly 

serious provisions relating to mediation in India. Among other 

things, the Act includes pre-litigation mediation and Online 

Mediation into its purview while establishing the Mediation 

Council of India. Furthermore, the Act provides standards of 

training, accreditation, and regulation for mediators. 

Confidentiality, voluntary participation, neutrality, and legality 

of mediated settlement agreements have been delineated within 

the global standards of Indian mediation. However, such 

disputes as criminal offences or matters affecting third party 

rights are specifically excluded by the Act.  

 

Whereas mediation spaces like the Delhi High Court Mediation 

Centre (Samadhan) and most such courts annexed mediation 

schemes record their highest settlement rates, particularly in 

matrimonial disputes, commercial disputes, and civil disputes, 

it also sets out a procedure for community and institutional 

mediation, which in itself provides evidence of India's intent 

towards justice reforms grounded on ADR. However, even as 

we move forward with these meters, there are still hurdles 

which stand in the way of a less-than-adequate awareness of the 

lay public about mediation, availability of trained mediators in 

the rural sector, and resistance that arises from the traditional 

culture of adversarial litigation. Development of awareness-

generating capacity with professional mediation training, 

coupled with enhancing public awareness, will be crucial to 

transforming mediation into the main tool of dispute resolution 

in India. 

 

3.0 ALTERNATIVE DISPUTE RESOLUTION 

(ADR) 
The term Alternate Dispute Resolution (ADR) refers to all 

processes resolving disputes which do not rigorously conform 

to the judicial system. These additional methods serve to enable 

the parties to resolve their disputes in a much faster, cheaper, 

more flexible, and amicable way, avoiding all the cumbersome 

formalities attached with court documentation. ADR 

encompasses negotiation, mediation, conciliation, arbitration, 

Lok Adalats, ODR, and so on. All these put together greatly 

relieve the courts, reducing the time and cost for resolving 

disputes, preserving relationships, and providing a platform for 

amicable resolutions of conflicts. Mediation is one of the most 

widely used and effective methods of ADR by which a neutral 

third party assists the parties to voluntarily settle their 

differences according to their own needs. 

 

3.1 Advantages of Mediation as an ADR Mechanism 

The advantages of mediation as a method of ADR are many. 

Mediation allows an amicable settlement of disputes while 

speeding up resolution to the time of actual award. With the 

exception of litigation, mediation is much more informal, much 

speedier, and much more flexible and focuses on 

communication, understanding, and agreement between parties 

in dispute.  

 

Cheap mediation is one such advantage. Legal fees, along with 

the long-time taken to come to court with the case, are 

extremely high in many cases and will allow for a faster and, 

comparatively, less expensive resolution of disputes. Such a 
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resolution will be an economic advantage to most individuals, 

small businesses, and communities with few resources.  

 

The second such advantage is known and accepted 

confidentiality. Every mediation session is confidential; no 

discussion or statement can be disclosed or used in the court 

later on. Such confidentiality allows the parties to discuss freely 

and arrive at innovative ideas without being afraid of public 

judgment or damaging their name. Mediation also emphasizes 

the voluntariness and autonomy of the parties. The process is 

shaped by these parties rather than by judicial authority. 

Accordingly, the final resolution reaffirms their interests and 

needs, thereby maximizing satisfaction with respect to and 

observance of the resolution by the parties involved.  

 

One particular advantage is reconciliation of relationships; 

mediation nurtures these relations. Mediation, with its 

collaborative ethos, quite stands in contrast to the antagonistic 

nature of litigation and could save personal, business, or 

community relationships that litigation could otherwise throw 

into dissolution. This feature assumes particular significance in 

family, labor, and commercial disputes.  

 

Mediation, as one mode of access to justice, works toward the 

better functioning of the judicial system by reducing the 

number of disputes processed through the courts, thus enabling 

the courts to withdraw focus from cases that need formal 

adjudication. Mediation will further bring about the right to 

access to justice, providing an alternative for those who would 

otherwise be excluded from the legal system because of the cost 

or complexity involved.  

 

First and foremost, mediation combines the elements of 

training, flexibility, swift, and low-cost dispute resolution. It 

stresses another facet: communication toward consensus, 

contributing to social peace and harmony. 

 

4.0 CHALLENGES AND LIMITATIONS IN LEGAL 

IMPLEMENTATION 
Literally the past and whatever has been written in the 

commentaries do favour mediation as an alternative dispute 

resolution against litigation. Mediation almost gives an edge in 

implementing any ADR mechanism; however, the very 

acceptance of mediation has not easily been organized in legal, 

institutional, or cultural terms in many jurisdictions, and any 

success there may have been in some places cannot be cross-

interrogated with opposing legal systems.  

 

There has very little publicity for mediation, which more than 

anything accounts for the public's lack of faith in it. In many 

societies, especially developing and post-Soviet countries, 

people prefer to be directed to formal litigating procedures that, 

in their view, appear more credible and respectable, thereby 

reducing acceptance of mediation as a valid remedy because of 

culture. 

 

On the other, the unfamiliar and non-competitive regulatory 

framework presents further challenges. In almost all East 

European countries, mediation law is either new or poorly 

entrenched, while procedural rules, qualifications for 

mediators, and even grounds for enforceability of mediated 

agreements are shrouded under unnecessary second thought. 

Due to the threat of ambiguity over legal enforceability, it often 

discourages parties from electing mediation. 

 

As already mentioned, institutional and professional barriers 

remain major impediments to practical implementation. The 

number of accredited persons fit for the mediation practice is 

alarmingly low. Secondly, a well-based mediation 

infrastructure or centre remains to be established. Poor 

oversight, training, and coordination would undermine the 

establishment of credibility for mediation practice. 

More burdensome are compliance issues with mediation. The 

application for registration of the arrangement or settlement 

holds well until an enforceable order must be sought, which 

under the procedural law of most states without an enforcement 

regime would appear a great impossibility; and on this very 

point rests the argument against mediation as a credible 

resolution mechanism.  

 

Finally, animosity is widespread amongst judges and lawyers. 

Such an obstacle is often placed in the way of mediation by 

those attorneys and judges who are trained in adversarial 

processes and who view mediation as a threatening competitor 

for litigation business rather than a possible partner. 

 

Nonetheless, mediation has a huge potential to facilitate public 

access to justice, yet the full realization is hampered by legal 

uncertainties, weak institutional frameworks, cultural attitudes, 

and poor enforcement of agreements. Addressing this will, 

however, require serious legal crafting, followed by the 

strengthening of institutional capacities and raising public 

awareness in successfully embedding mediation within the 

national context. 

 

5.0 ANALYSIS AND DISCUSSION 
Developing a comparative analysis of mediation shows that 

there are broad similarities and some idiosyncratic methods 

within countries themselves, influencing how they can evolve 

and institute mediation. Mediation, globally accepted as the 

best alternative dispute resolution (ADR) method, envisaged 

upon the successful and voluntary basis of resolution of 

disputes along non-adversarial lines, belongs to one of the most 

developed areas of ADR. The degree of institutionalization and 

recognition through law is varied in these regions, depending 

upon the legal traditions, cultures, and policy preferences of a 

particular region toward such institutionalization. 

 

Harmonization at the European Union level of mediation 

legislation relies on the provisions of the Directive 2008/52/EC, 

which gives mediation an enormous legal integration, 

establishing a single uniform basis for civil and commercial 

mediation. Comprehensive law, institutions, and mediator 

accreditation systems have introduced the directive to the 

member states. The EU model demonstrates that mediation can 

actually become an important pillar of the justice system only 

through the existence of strong legal instruments and thereafter 

a sufficient enforcement number for clarity. The success of 

mediation in the EU rests on balancing voluntary participation 

with legal enforceability. 

https://doi.org/10.36713/epra2013


                                                                                                                                                                              ISSN (Online): 2455-3662 
 EPRA International Journal of Multidisciplinary Research (IJMR) - Peer Reviewed Journal 
 Volume: 11| Issue: 11| November 2025|| Journal DOI: 10.36713/epra2013 || SJIF Impact Factor 2025: 8.691 || ISI Value: 1.188 

 

 

2025 EPRA IJMR    |    http://eprajournals.com/   |    Journal DOI URL: https://doi.org/10.36713/epra2013-------------------------------86 

An additional successful country practicing mediation is 

evident in increasing mandates and facilitating mediation 

adequately institutionalized in court processes throughout 

many states. By way of the above-mentioned Alternative 

Dispute Resolution Act of 1998, the federal level did so in order 

to institutionalize mediation within federal courts in the interest 

of accessibility and uniformity; such provisions do exist in most 

states, either establishing the requirement or encouraging it. 

The experience of the US shows that a lot of encouragement 

toward mediation is advertised by judges, professional 

mediators, and public education, and all this gets put to 

enhanced used mediation. 

 

At the other end of the continent, post-soviet and developing 

countries are still at the very initial stage of legislating 

mediation in their systems. While mediation is recognized by 

law in countries such as Ukraine, Russia, and Kazakhstan, 

nothing much has been done toward practice due to a lack of 

resources, incompetence of mediators, and a non-supportive 

public spirit toward the institution. Further, there are cultural 

factors heavily dependent on court adjudication.  

 

The absence of effective enforcement mechanisms also remains 

an impediment to mediation. Gradually, however, these 

countries are emerging from such changes while taking the cue 

from the EU and the USA toward modernization in creating 

hybrid systems between traditional practices and formal legal 

structures. 

 

Under this broad lens of appreciation of this kind of analysis, 

the three key factors that define successful mediation are the 

following: (a) fully developed law-based procedures defining 

rights and obligations of the parties; (b) institutional support 

and accreditation of mediators assuring professionalism and 

trust; and (c) public awareness and cultural acceptance towards 

making a voluntary choice of the mediation process. 

 

 

6.0 CASE-LAW REFERENCES 
 6.1 European Union / International 

Case Court Relevance 

Alassini v. Telecom Italia (Joined Cases C-317/08 

etc., 2010) 

Court of Justice of 

the EU (CJEU) 

Upheld mandatory mediation procedures before 

court filing, provided access to justice is not 

restricted. 

Menini & Rampanelli v. Banco Popolare (C-75/16, 

2017) 
CJEU 

Confirmed that mediation obligations are valid if 

parties can withdraw and access to courts is not 

blocked. 

Rosalba Alassini Case Series – EU Mediation 

Directive interpretation 
CJEU 

Strengthened EU Mediation Directive 

enforcement and clarified procedural fairness.  

   

6.2 United States 

Case Court Relevance 

Halsey v. Milton Keynes General NHS Trust (2004) UK 

influence but cited in U.S. mediation policy 
Court of Appeal 

Established that refusing mediation can 

justify cost penalties. 

De Laurentiis v. Cinematografica (9th Cir. 1987) 
U.S. 9th Circuit 

Court of Appeals 

Enforced pre-dispute ADR agreement, 

recognizing mediation obligations in 

contracts. 

Hoover v. Smith (U.S. State Case) State Court 

Confirmed enforceability of mediated 

settlement agreements when voluntarily 

entered. 

6.3 Post-Soviet / Ukraine 

Case Court Relevance 

Case on Mediation Institution Development, 

Supreme Court of Ukraine (2019) 

Supreme Court of 

Ukraine 

Recognized mediation’s legal validity and promoted 

ADR modernization under EU standards. 

Ukrainian Commercial Court Mediation 

Recognition Cases, post-2021 Mediation Law 
Commercial Courts 

Demonstrated court enforcement of mediated 

settlements after Ukraine’s mediation law enactment. 

Mediation implementation references in Ukraine 

v. Russia matters (ICJ context) 

International Court 

context 

Shows acceptance of negotiation-based dispute 

resolution historically in post-Soviet region reforms.  
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6.4 India  

Case Court Relevance 

Afcons Infrastructure Ltd. v. Cherian 

Varkey Construction (2010) 

Supreme Court 

of India 

Landmark case making mediation a preferred ADR method in 

civil matters. 

M.R. Krishna Murthi v. New India 

Assurance Co. (2019) 

Supreme Court 

of India 

Directed government to promote mediation and establish 

Mediation Act framework (now Mediation Act 2023). 

Salem Advocate Bar Association v. Union 

of India (2003 & 2005) 

Supreme Court 

of India 
Formally introduced court-annexed mediation rules. 
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.0 CONCLUSION 
Mediation is a budding mechanism that the new world has 

engaged or disentangled itself from in litigation, aiming for 

efficiency, flexibility, and cooperation instead of formality, 

rigidity, and one-horned authority. This comparative-legal 

discourse builds on the premise that while the core principles 

holistically differ from jurisdiction to jurisdiction, the base 

principles of mediation-voluntariness, neutrality, 

confidentiality, and agreement-represent a universal extension.  

 

Court-related mediation has, on the one hand, by exception 

legislative supports and judicial cooperation, literally gone 

from fringe to mainstream resolution of disputes. Professional 

standards for mediation have extended the reach of the EU 

harmonized framework, while the long tradition in the US is 

closely associated with courthouses actually linking mediation 

to each legislating. However, most post-Soviet countries and 

developing nations are still bogged down by difficulties such as 

lack of clarity in law, institutional weakness, and public 

uncertainty, all of which retard allegedly the integration of 

mediation into post-reform law on the one side.  

 

This often leads to the conclusion that effectiveness depends 

not only on instruments, but essentially on public information 

and trust, training of professionals, and above all, commitment 

of institutions to mediation. Major developments will be in the 

area of the institutional framework of law, on strengthening 

accreditation systems for mediators, and educating societies 

while changing attitudes. When the reform and harmonization 

process continues, mediation will become more accessible and 

reduce the burden on courts while facilitating a more 

collaborative approach instead of adversarial one to dispute 

resolution. 
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