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ABSTRACT

This paper examines the critical legal and regulatory challenges surrounding microinsurance as a mechanism for financial inclusion
in the Global South. While microinsurance has emerged as a vital tool for risk mitigation among low-income populations, its dual
identity as both a social welfare instrument and a commercial product creates significant juristic tensions. Traditional legal
doctrines, such as uberrimae fidei (utmost good faith) and contra proferentem, are analysed through the lens of acute information
asymmetry and consumer vulnerability, arquing for a functional shift toward proactive consumer protection. By conducting a
comparative analysis of regulatory models in India, Kenya, and Latin America, the research illustrates a “trilemma” between
achieving market scale, ensuring consumer safety, and maintaining requlatory simplicity. The study highlights how India’s
prescriptive mandates drive scale but risk low product value, while Kenya's technology-led approach through mobile money
introduces novel digital risks. Ultimately, the paper advocates for a coherent legal framework built on the pillars of proportionality,
expanded supervisory perimeters, and a human rights-based approach to social security. It concludes that the long-term
sustainability of microinsurance markets depends on transitioning from court-centric litigation to accessible alternative dispute
resolution mechanisms that protect the dignity of the most vulnerable consumers.
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1. INTRODUCTION

The exclusion of low-income households from traditional
insurance markets represents one of the most persistent barriers
to financial inclusion in developing economies. The global
pursuit of financial inclusion, aimed at extending formal
financial services to underserved populations, has become a
cornerstone of international development policy.

Microinsurance emerged as a distinct and vital financial
instrument, shifting the focus from credit provision to risk
mitigation. It is defined principally by its target market as ‘the
protection of low-income people against specific perils in
exchange for regular premium payments proportionate to the
likelihood and cost of the risk involved’ (Morelli et al., 2010).
This simple three-word distinction, ‘low-income people’,
separates microinsurance from its conventional counterpart and
fundamentally reshapes its legal and regulatory landscape. The
need for such protection is acute; a significant ‘protection gap’
persists, leaving billions of people, predominantly in the Global
South, uninsured and exposed to financial ruin from common
life events (Paul B. Siegel et al., 2001).

The rationale for microinsurance is twofold, embodying a
fundamental tension between social welfare and commercial
enterprise that animates many of the legal challenges analysed
in this report. Its primary social objective is poverty alleviation.
Low-income households are disproportionately vulnerable to
economic shocks such as illness, crop failure, or the death of a
breadwinner. As commentators Craig Churchill and Michal
Matul have observed, ‘risk and vulnerability to risk are
fundamental causes of underdevelopment’.

Microinsurance, in theory, provides a mechanism to smooth
consumption and build resilience, acting as a vital tool for

sustainable development. Concurrently, the commercial
rationale has gained prominence, with insurers and
policymakers viewing the ‘base of the pyramid’ as a vast,
untapped market of potentially four billion people. This
perspective reframes financial inclusion not merely as a social
responsibility but as a significant business opportunity. This
dual identity, as both a development tool and a commercial
product, is the foundational source of the most complex legal
and regulatory problems in the sector.

1.1 Objectives of the Study

The primary objective of this research is to analyse the inherent
tensions between the social welfare goals and commercial
imperatives of microinsurance and how these conflicts manifest
as significant legal and regulatory challenges. The study aims
to assess the limitations of traditional insurance law doctrines,
particularly the duty of utmost good faith and the principle of
interpretation against the drafter, when applied to low-income
populations. It aims to examine the legal significance of
profound information asymmetry and low financial literacy in
shaping the contractual relationship between insurers and
vulnerable consumers.

1.2 Research Methodology

This methodology relies on a comprehensive review of
secondary data sources, including academic journals,
international reports from the International Labour
Organization and the United Nations, as well as specific
national regulations such as India’s 2015 Micro Insurance
Regulations and Kenya’s 2020 framework.
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2. CHALLENGES

Despite significant growth, with an estimated 500 million
people covered globally by 2012, microinsurance continues to
confront legal and regulatory challenges that limit its
effectiveness as a tool for financial inclusion. These challenges
manifest across multiple dimensions, that of exploitative
premium structures that burden rather than protect vulnerable
groups, ambiguities in contract enforcement arising from low
literacy levels and informal sales channels, regulatory gaps in
consumer protection and oversight mechanisms, and
fundamental tensions between market innovation and
prudential regulation.

The legal significance of these challenges extends beyond mere
market efficiency concerns to encompass broader questions of
economic rights and social justice. As Churchill observes in the
seminal Protecting the Poor: A Microinsurance Compendium,
“by  helping low-income households manage risk,
microinsurance can assist them to maintain a sense of financial
confidence even in the face of significant vulnerability” (Craig
Farren Churchill, 2006). This potential, however, remains
constrained by regulatory frameworks that were not designed
for the unique characteristics of microinsurance markets and the
specific vulnerabilities of their target populations.

The legal challenges inherent in microinsurance necessitate a
re-examination of foundational principles of insurance contract
law. Doctrines developed for conventional insurance markets,
which presume a degree of parity and sophistication between
parties, are strained when applied to a context defined by acute
vulnerability and information asymmetry.

3. THEORETICAL FRAMEWORK

3.1 Contract Law Dimensions

Microinsurance contracts operate within a complex legal
framework that must accommodate the unique characteristics
of low-income markets while maintaining fundamental
principles of insurance law. The doctrine of uberrimae fidei,
utmost good faith, presents particular challenges in
microinsurance contexts where information asymmetries are
compounded by low literacy levels and limited access to formal
legal systems.

The common law doctrine of uberrimae fidei, or utmost good
faith, has been a cornerstone of insurance law since Lord
Mansfield’s judgment in Carter v Boehm!. It imposes a
stringent duty on the insured to disclose all facts material to the
risk, with any failure to do so rendering the contract voidable at
the insurer’s option (Strauss, 2008). This principle is predicated
on the assumption that the insured possesses unique knowledge
about the risk being underwritten and is capable of discerning
which facts are material.

However, the strict application of uberrimae fidei is juristically
and ethically untenable in the microinsurance context. The
typical microinsurance consumer, often characterised by low
levels of literacy and financial education, frequently lacks a

' (1766) 3 Burr 1905.

sophisticated understanding of their own risk profile, let alone
the legalistic concept of materiality (Strauss, 2008).

Furthermore, economic analysis of the doctrine reveals a
perverse incentive structure. If courts strictly enforce the duty
of utmost good faith, insurers have little to no economic
incentive to conduct their own underwriting or to invest in
consumer education (Strauss, 2008). They can price policies
based on the information provided, secure in the knowledge that
they can investigate the insured’s circumstances after a claim is
made and void the contract ab initio if any material non-
disclosure is found. This approach shifts the entire risk of
information asymmetry onto the most vulnerable party.

3.2 Consumer Protection Law

The doctrinal issues surrounding uberrimae fidei and contra
proferentem are best understood within the broader legal
framework of consumer protection. The microinsurance
consumer experiences what one International Labour
Organization (ILO) paper describes as a “particular”
contractual vulnerability. This is an amplification of the
‘standard’ vulnerability of a traditional insurance consumer,
exacerbated by the deprivations associated with poverty, such
as ‘illiteracy, the scarcity of access to education, their lack of
awareness of rights and of the business vernacular’ (Camargo,
2012).

This heightened vulnerability renders traditional consumer
protection mechanisms, such as ‘contractual protective
formalism’, ineffective and potentially counterproductive. The
legal presumption that a consumer who signs a document has
given free and informed consent is divorced from the reality of
the microinsurance market, where documents may be unread or
incomprehensible (Strauss, 2008).

4. COMPARATIVE APPROACHES

Nations across the Global South have adopted diverse legal and
regulatory strategies to govern the microinsurance market,
reflecting different policy priorities, institutional capacities, and
market structures. There is no single, universally accepted
model. Instead, a spectrum of approaches has emerged, ranging
from highly prescriptive frameworks to more enabling, market-
led systems.

India’s model prioritises scale through mandates but has faced
challenges with safety and product value. Kenya’s approach
leverages technological simplicity to achieve scale but has
created new safety risks in the digital sphere. Latin American
models have often prioritised safety and partnership but have
sometimes seen slower market growth. This comparative
analysis demonstrates that regulatory design is not a search for
a single ‘best practice’ but a series of strategic trade-offs, with
the optimal legal framework depending on a nation’s specific
context and policy objectives.

4.1 The Prescriptive Model
India stands out for its prescriptive and mandatory approach to
microinsurance regulation, driven by the goal of achieving
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massive scale and fulfilling a social mandate. The Insurance
Regulatory and Development Authority of India (IRDAI) has
established a detailed legal framework, principally through the
IRDAI (Micro Insurance) Regulations, 2015 (Insurance
Regulatory and Development Authority of India (Micro
Insurance) Regulations, 2015, n.d.). This framework legally
defines a microinsurance product through a quantitative cap on
the sum assured, currently at Rs. 200,000 (Ashish M. Shaji,
2020). The cornerstone of the Indian model is the mandatory
obligation placed on all insurers to underwrite a certain
percentage of their business in rural and social sectors. This
requirement forces mainstream insurers to engage with the low-
income market, viewing it not as a voluntary opportunity but as
an ‘obligatory necessity’. The regulations also provide specific
rules for the appointment and conduct of ‘micro-insurance
agents’, which can include non-governmental organisations
(NGOs), self-help groups (SHGs), and microfinance
institutions (MFTIs).

4.2 The Technologically-Integrated Model

Kenya represents a contrasting model, where regulatory
development has been driven largely by technological
innovation, specifically the revolutionary rise of mobile money.
The country’s approach is less about prescription and more
about creating a sui generis framework that enables and adapts
to new distribution channels. The Insurance Regulatory
Authority (IRA) issued the Insurance (Microinsurance)
Regulations, 2020, which establish a distinct and proportionate
legal regime for the sector (The Insurance (Microinsurance)
Regulations - Kenya Law, 2020). Key provisions include the
requirement for insurers to set up a separate, dedicated
microinsurance company with lower minimum paid-up capital
requirements (fifty million shillings), a clear legal definition of
a microinsurance contract based on premium and benefit limits
(e.g., daily premiums not to exceed 40 shillings and a maximum
sum insured of Kshs. 500,000), and strong consumer protection
rules, such as a ten-day deadline for claims processing and a
requirement for simple, easily understood policy documents.
(“The Insurance (Microinsurance) Regulations, 2020,” 2020).

4.3 The Partnership Model

The microinsurance landscape in Latin America is
characterised by its diversity and its reliance on collaborative,
partnership-based models. Unlike the top-down approach of
India or the technology-led model of Kenya, many Latin
American countries have fostered market development through
public-private partnerships (PPPs) and an enabling, rather than
prescriptive, regulatory stance. The region as a whole has a
relatively low insurance penetration rate, representing a
significant but largely untapped market (Pérez et al., 2024). The
prevailing strategy involves leveraging the efficiency and
product expertise of private insurers while using the reach and
trust of public entities, MFIs, or other aggregators to distribute
products (Mike Goldberg & C.S. Ramanathan, 2008).

Regulatory approaches within the region vary significantly,
illustrating different philosophies on market intervention. Peru
adopted an early and proactive approach with its 2007
Microinsurance Resolution. The Superintendence of Banks,
Insurance and Pension Funds (SBS) created a dedicated

framework focused on widening distribution channels while
embedding strong consumer protection provisions (Sheirin
Iravantchi & Mark D. Wenner, 2012). The regulations initially
defined microinsurance as simple products that met the needs
of the poor and explicitly prohibited common barriers like
exclusions, co-payments, and prior risk assessments, aiming to
ensure product suitability for low-income segments
(Wiedmaier-Pfister & Chiew, 2017).

In contrast, Colombia has no specific, sui generis regulation for
microinsurance. The sector is governed by the general
insurance framework under the Colombian Commercial Code.
The Financial Superintendency of Colombia (SFC) provides
guidance through technical definitions, characterising
microinsurance by its target population, voluntary nature, and
simplicity, but does not impose a separate set of rules. This
lighter-touch approach is seen as enabling, allowing insurers to
use innovative channels such as utility companies for
distribution =~ without being constrained by a rigid
microinsurance-specific regime (Mike Goldberg & C.S.
Ramanathan, 2008).

5. CONCLUSION

The journey of microinsurance across the Global South is a
testament to both its profound potential and its persistent
challenges. As a tool for financial inclusion, it promises to build
resilience and offer a pathway out of vulnerability for millions.
Yet, as this analysis has shown, that promise is contingent upon
a legal and regulatory framework that is not only robust but also
responsive, proportionate, and fundamentally just. The
disparate experiences of India, Kenya, and Latin America
reveal that there is no single blueprint for success. Instead, a
coherent framework must be built by synthesising the most
effective principles from these diverse models while remaining
grounded in the inviolable rights of the consumer (Paramasivan
& Rajaram, 2015).

A forward-looking legal framework should draw upon the
strengths of the comparative models examined. From India, it
should take the ambition for scale and the recognition that
market forces alone may not be sufficient to achieve deep
financial inclusion, necessitating a proactive, and at times
prescriptive, role for the state (Ahuja & Guha-Khasnobis,
2005). From Kenya, it must embrace the transformative power
of technology, designing regulations that are not barriers to
innovation but enablers of new, low-cost distribution models.

Based on the juristic analysis conducted, a coherent legal and
regulatory framework for microinsurance should be
constructed upon four key pillars. First, it must be founded on
a principle of proportionality. The ‘one-size-fits-all’ approach
of conventional insurance regulation is a primary obstacle to
market development. A proportionate framework should be
implemented, creating tiered licensing, solvency, and reporting
requirements based on the specific risk profile of the provider
and its products. This approach, where a small, community-
based mutual is not subject to the same capital rules as a
multinational insurer, lowers barriers to entry and fosters
competition.
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Second, the framework requires an expanded supervisory
perimeter. The legal definition of an ‘insurance intermediary’
must be broadened to encompass the full range of actors in the
value chain, including MFIs, mobile network operators, and
retailers. Regulators need clear authority to oversee their
market conduct and establish a clear chain of vicarious liability
that holds the insurer accountable for its distribution partners
(Njuguna & Arunga, 2013).

Finally, the framework should incorporate a ‘smart subsidies’
and public partnership approach. In areas of critical social need
like agriculture and health, public-private partnerships and
well-designed subsidies are essential. The legal framework
governing these must ensure they are transparent, targeted, and
designed to foster long-term market sustainability, with the
state’s role being to catalyse the market rather than permanently
displace private activity.

This perspective provides the ultimate juristic foundation for a
regulatory regime that is unapologetically pro-poor. It demands
a legal framework that does not simply tolerate microinsurance
but actively promotes it, not as an end in itself, but as a means
to achieve a more inclusive, resilient, and equitable society. The
challenge for jurists, policymakers, and regulators in the Global
South is to build this framework, one that balances the
pragmatism of the market with the principles of justice.
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